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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR :: TEZPUR 

 
Sessions Case No. 209 of 2008 

Under section 448/354/302/34 I.P.C 
(Arising out of G.R. Case No.303 of 2007) 

 
    State of Assam       
     –Vs– 

1. Sri Arabinda Tanti 
2. Sri Bakul Kheruwar 

  ....  Accused Persons  
 

Present 
Ms. A. Ajitsaria, AJS,  

Addl. Sessions Judge No.2, Sonitpur, Tezpur  
 

  
Date of Evidence    :   21.04.09, 10.02.10, 1.11.10, 24.12.10,   
          30.03.11, 12.11.14 
Date of Argument   :  20.2.2015   
Date of Judgment   :   7.3.2015 
 

For the State          :   Sri Khemraj Adhikary, Addl Public Prosecutor. 
For the accused      :   Sri S. Das, Sri A. Das 
 

J U D G M E N T 

1. The prosecution case, in a nutshell, is that on 26.02.07, Sri 

Jagadish Kheruwar lodged an FIR at Dhekiajuli Police Station stating inter 

alia, that on 25.2.07, in the evening at about 9 pm, when his uncle Sri 

Keshab Kheruwar had dinner in the house, three persons, namely, Sri Bakul 

Kheruwar, Sri Putul Bhuyan and Sri Arabinda Tanti came and assaulted him 

with a lathi, killed him and also assaulted the other family member. It was 

further stated that his uncle Sri Keshab Kheruwar was lying dead in the 

house. The said FIR was registered as Dhekiajuli P.S Case No. 67/07. 
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2. After due investigation, charge-sheet was submitted against the 

accused persons, namely, Sri Bakul Kheruwar, Sri Putul Bhuyan and Sri 

Arabinda Tanti, under section 447/448/353/354/392/34 IPC.  

 
 

3. The accused entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court 

of Sessions for trial by the Ld Addl. Chief Judicial Magistrate, Sonitpur, 

Tezpur.   

 

4. After hearing both sides and on perusal of the police report 

furnished u/s 173 of the CrPC, formal charge u/s 448/354/302/34 IPC was 

framed, read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried. Hence, this trial. It is pertinent 

to place of record that during the trial, accused Putul Bhuyan expired and 

the case abetted against the said accused person. 

 

5. In support of the case, prosecution examined nine witnesses and 

defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused persons 

were examined u/s 313 of the CrPc. 

 

POINTS FOR DETERMINATION 

(i) Whether the accused persons committed house trespass by 

entering in the house of the deceased with intent to commit assault and 

attempt to commit murder of Keshab Kheruwar?  

(ii) Whether the accused intentionally used criminal force upon Anjali 

Kheruwar ?  
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(iii) Whether the accused persons intentionally and knowingly 

committed murder of Keshab Kheruwar?  

 

7. I have carefully examined the evidence on record and heard 

arguments of both sides. 

DECISION  AND REASONS THEREOF 

8. PW- 1, Dr. Ramendra Nath Roy, deposed that on 2.2.2013, he 

conducted post mortem examination over the dead body of Keshab 

Kheruwar and found that Rigor Mortis was present. PW 1 stated that he 

detected the following on the dead body of Keshab Kheruwar, that is, (i) a 

lacerated wound size- 4cm x 6cm with exposed fractured skull bone with 

haemorrhage & blood clot seen over occipital region of scalp; (ii) brain 

membranes were lacerated and haemorrhage seen; (iii) Intra-cranial 

bleeding and blood clot seen in occipital lobe and laceration of brain 

tissues. PW 1 opined that the all injuries were anti-mortem in nature and in 

his opinion, cause of death was due to head injury caused by blunt object. 

PW 1 proved the Post Mortem Report as Ext 1. 

9. In cross examination, PW 1 stated that except head injury he did 

not find any other injury on the person of the deceased. PW 1 stated that 

the type of head injury detected by him on the body of the deceased may 

not be caused by falling from high place as there was no injury on the 

other parts of the body. PW 1 stated that only one injury was caused on 

the head. PW 1 stated that possibility of such type of being caused by 

dashing against a plain surface may not be there. 

 

10. PW- 2, Sri Jagadish Kheruwar deposed that deceased Keshab 

Kheruwar was his uncle. PW 2 deposed that on the date of death of his 

uncle, namely, Kedhab Kheruwar, it was Sunday and he was away from his 

residence. PW 2 stated that somebody informed him that there was quarrel 

near a culvert and out of that quarrel Keshab Kheruwar died. PW 2 stated 

that on receiving the message, he visited the place of occurrence and 
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found his uncle lying dead, where after, he lodged FIR vide Ext 2. PW 2 

stated that police visited the place of occurrence and prepared inquest 

report vide Ext 3. PW 2 stated that he did not know the assailants who 

killed his uncle.  

 

11. In cross examination, PW 2 stated that he simply knew how to put 

his signature. PW 2 stated that the O/C reduced his report in writing and 

obtained his signature. PW 2 stated that he did not know through whom 

the O/C got the information, which he reduced in writing. PW 2 stated that 

he had not know the contents of the FIR and the same was also not read 

over to him. PW 2 stated that when he arrived at the place of occurrence 

after receiving the message, he found many people assembled there and 

all of them were under intoxication. PW 2 stated that at the time of death, 

the deceased was about 70 to 72 years of age. 

 

12. PW- 3, Smti. Manju Kheruwar deposed that deceased Keshab 

Kheruwar was her uncle. It was Sunday and she heard that about 10 boys 

had quarrelled. PW 3 stated that his uncles were in the kitchen and hearing 

hue and cry he went out.  PW 3 stated that after a while she found her 

uncle Keshab Kheruwar lying dead at the place of occurrence but she did 

not see those boys who took part in the quarrel. PW 3 stated that she did 

not know who the assailants were. Police were informed day after the 

occurrence, they visited the place of occurrence, however she could not 

say whether police seized any articles from the place of occurrence. PW 3 

however identified as Ext 4, the seizure list. 

 

13. In cross examination, PW 3 stated that she knew how to put her 

signature only and she did not know the contents of Ext 4 as the same was 

not read over to her. PW 3 stated that Police obtained her signature on Ext 4 

in the police station.  
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14. PW- 4, Smti. Anjali Kheruwar, stated that deceased Keshab Kheruwar 

was her grandfather and he was found was lying on the road. PW 4 stated 

that she did not have knowledge about the occurrence, nor could she say 

whether police seized any articles from the place of occurrence. She however 

identified as Ext 4(2), her signature on the seizure list (Ext 4). 

 

15. In cross-examination, PW 4 stated that she knew how to put her 

signature only and she had no knowledge about the contents of Ext 4, on 

which her signature was obtained in the police station.  PW 4 stated that she 

had not witnessed police seize any articles in connection with the instant 

case, nor had the police shown her any articles. 

 

16. PW- 5, Sri Chandra Kheruwar deposed that the occurrence took place 

in his elder brother’s house at Bagarbari. PW 5 stated that on the next day of 

the incident he was informed that his elder, brother Keshab Kheruwar died. 

PW 5 stated that on receipt of information, he went to the house of his elder 

brother and saw the dead body. PW 5 stated that he could not say how his 

brother died.  PW 5, was declared hostile at the instance of the prosecution.  

 

17. In cross-examination by prosecution, PW 5 denied having stated 

before the police that “on the previous day, during night hours on learning  

that Sri Putul Bhuyan, Bakul Kheruwar and Sri Arbinda Tanti killed Keshab 

Kheruwar, he came to the house of Kehsab and saw that Keshab was lying 

dead in the kitchen. Police came and recorded the statement and he signed 

the Inquest Report”.  

 

18. In cross-examination, by the defence PW 5 stated that he had 

deposed truly in the Court. PW 5 stated that his elder brother Keshab was 

an old man and he was sick. PW 5 stated that elder brother Keshab lived in 

another village. PW 5 stated that his house is at Sirajuli and the house of 

his elder brother was at Bagaribari and the distance between two villages 
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was 4 KM. PW 5 stated that he did not know how his elder brother died. 

PW 5 stated that he had no personal knowledge about the cause of death 

of his elder brother and he denied the statements being attributed to him 

u/s 161 CrPC. 

 

19. On, PW 6 Smti. Kusum Rai deposing that police had not recorded 

her statement, PW 6 was declared hostile at the instance of the 

prosecution. In cross-examination by prosecution, PW 6 denied having 

stated before the police that “on the previous night at about 9 PM, Jagdish 

Kheruwar came to their house in search of pigeon; when he did not get the 

pigeon in their house he went away; immediately after he had gone she 

heard hue and cry in their house; before that there was commotion in the 

road as well; she did not know amongst whom there was quarrel and for 

what. Little later, she came to know that Keshab Kheruwar was killed after 

being beaten up. She came to know from Manju Kheruwar that Kheshab 

died because of being beaten up by lathi by Putul Bhuyan, Bakul Kheruwar 

and Arbinda Tanti. PW 6 denied that she deposed falsely for the sake of 

the accused persons. 

 

20. In cross-examination by the defence, PW 6 denied having stated 

before the police as was being attributed to her by the Ld Addl Public 

Prosecutor and stated that the house of Jagadish Kheruwar was 2 km far 

from her house. 

 

21. PW 7, Sri Phagu Bhuyan having denied any knowledge about the 

occurrence, was declared hostile at the instance of the prosecution. In 

cross-examination by prosecution, PW 7 denied having stated before the 

police that “on 25.2.2007 at night about 10 PM he was at home; on hearing 

commotion he came out of his house and saw marpit near the house of 

Jagdish; Sri Bakul Kheruwar and Putul Bhuyan were beating up Keshab 

Kheruwar, Manju Kheruwar, Anjali Kheruwar; he went to intervene, Putul 
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Bhuyan hit him on his buttock; thereafter before Jagdish came they ran 

away; on seeing Kehsab Kheruwar lying on the floor Jagadish and Manju 

took him inside, thereafter Keshab died.”   

 

22. In cross-examination by the defence, PW 7 denied having deposed 

falsely and further stated that the house of complainant was 3 km far from 

his house. 

 

23. PW 8, Dr. M. Kalita, deposed that on 27.4.07, he examined (i) 

Smti. Anjali Kheruwar, 14 years, D/O Sri Jagadish Kheruwar of Bagaribari, 

and (ii) Smti. Manju Kheruwar, 36 years W/O Sri Jagadish Kheruwar of 

Bagaribari and though they gave history of assault, he did not find any 

external injury on their person.  PW 8 exhibited his Report as Ext 5. The 

defence declined to cross-examine the said witness.  

 

24. PW 9, Md. Nurul Rehman deposed that on 16.2.2007 he was 

posted at Dhekiajuli PS as Attached Officer. PW 9 stated that on that day 

Jagadish Kheruwar lodged an FIR (Ext 2) at Dhekiajuli PS and the same 

was registered as Dhekiajuli PS Case No. 67 of 2007 u/s 448/354/323/302 

/34 IPC. PW 9 stated that on being endorsed with the investigation of the 

case, he visited the place of occurrence and found the dead body of 

Keshab Kheruwar in the kitchen of the house of the informant Jagdish. PW 

9 stated that he conducted Inquest on the dead body of the deceased, 

prepared Ext 3, the inquest report and sent the dead body for post mortem 

vide dead body challan (Ext 6). PW 9 stated that he prepared sketch map 

(Ext 7) and recorded the statement of witness. PW 9 stated that he seized 

one khukuri, two lathis made of branch of a tree and one split bamboo lathi 

(Material Ext 1, 2 and 3) vide Ext 4. PW 9 confirmed the statements 

recorded by him under section 161 CrPC made by Chandra Kant Kheruwar 

(PW 5 ), Smt Kusum Rai (PW 6) and Sri Phagu Bhuyan  (PW 7) and 

exhibited the said statements as Ext 9, Ext 10, Ext 11 respectively. 
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25. In cross-examination by the defence, PW 9 denied that PW 5 

Chandra Kheruwar, PW 6 Smt Kusum Rai and PW 7 Sri Khagu Bhuyan did 

not state before him as recorded by him in Ext 9, 10, 11. PW 9 denied that 

he did not investigate the case in accordance with laid down procedure. 

 

26. In the instant case, it is seen that the prosecution has examined 

as many as nine witnesses. PW 2, the informant denied the contents of the 

FIR and deposed that he did not have any knowledge as to the alleged 

assailants. PW 3 and PW 4, niece of the deceased too are totally ignorant 

about the assailants. Three witnesses, namely, PW 5, PW 6 and PW 7 were 

declared hostile at the instance of the prosecution. However, on careful 

scrutiny of their statements before the IO, it is seen that PW 5 stated that 

he came to know from others that Keshab had been killed by the accused 

persons, no description of those “others” has been given by the said 

witnesses. Again, though PW 6 stated before the IO that she came to know 

from Manju (PW 3) that the accused had killed Keshab but as seen earlier, 

Manju (PW 3) in her deposition before this Court, completely denied having 

any knowledge in this regard.  Coming to the evidence of PW 7, the latter 

too was declared hostile at the instance of the prosecution. Having 

examined his statement before the IO, it is seen that the said witness had 

stated before the IO that Manju, Anjali and Keshab were beaten up by the 

accused persons, whereas PW 8, the doctor has categorically stated that he 

did not find any external injuries on the body of Manju and Anjali. No 

material on record exists to show that any injury was caused to Anjali 

Kheruwar.  

27. PW 1, the medical officer who conducted post mortem on the dead 

body of Keshab detected injuries on the head/brain and opined that death 

was caused due to head injury caused by blunt object. PW 3 in her evidence 

hinted at some quarrel between ten boys and the ensuing commotion but did 
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not co-relate the same to the injuries sustained by Keshab and his 

consequent death. Neither is there any material on record to co-relate the 

accused persons with the quarrel or to show that they were part of the ten 

boys as mentioned by PW 3. Hence, it is seen that though death of Keshab is 

seen to be homicidal in nature but there is nothing on record to even 

remotely indicate that it was the accused persons who inflicted injuries on the 

head of Keshab and caused his death. Leave alone a chain of circumstance, 

not even a single circumstance exists on record which remotely points to the 

guilt of the accused. 

28. In view of the discussion aforesaid, this Court holds that the 

prosecution has failed to prove the charge against the accused persons 

beyond all reasonable doubt. Consequently, it is held that the accused 

persons are not guilty of the offence charged and, as such, they are 

acquitted of the charge u/s 448/354/302/34 IPC and set at liberty 

forthwith. 

 

29. Considering the facts of the instant case, this matter is not 

referred to District Legal Services Authority for granting compensation u/s 

357A Cr.P.C.  

 

30. Send a copy of the order to Learned District Magistrate, Sonitpur 

u/s 365 Cr.P.C.   

 

 The judgment is signed, sealed and pronounced in open court, in 

the presence of both sides, on this the 7th day of March, 2015.                

      

     Additional Sessions Judge No. 2, 

                Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 
1. Witnesses for Prosecution  
 P.W. 1:Dr.  Ramendra Nath Roy 

 P.W. 2:Sri Jagadish Kheruwar 

 P.W. 3:Smt. Manju Kheruwar  

 P.W. 4:Smt. Anjali Kheruwar  

 P.W. 5:Smt. Chandra Kheruwar 

 P.W. 6:Smt Kusum Rai 

 P.W. 7:Sri Phagu Bhuyan  

 P.W.8 :Dr. M. Kalita 

 P.W.9 :Md. Nurul Rahman(RI SI of police) 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL  

4. Prosecution Exhibits:  

 Ext. 1: Post Mortem Report 

 Ext 2: FIR 

 Ext 3: Inquest Report 

 Ext 4: Seizure List 

 Ext 5: Medical Report 

 Ext 6: Dead Body Challan 

 Ext 7: Sketch Map 

 Ext 8: Charge Sheet 

 Ext 9: Statement of PW 5 Chandra Kant Kheruwar 

 Ext 10: Statement of PW 6 Smt. Kusum Rai 

    Ext 11: Statement of PW 7 Phagu Bhuyan 

5. Defence Exhibits : NIL 

6. Material Exhibits:  Material Ext 1: Khukuri 

                           :  Material Ext 2:Two lathi made of branch of a tree 

        :  Material Ext 3: one split bamboo lathi. 
 

Addl. Sessions Judge No.2 
 Sonitpur, Tezpur 


